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 Where previous jurisprudence has determined the standard of review applicable to a 

particular issue before the Court, the reviewing court may adopt that standard (see Dunsmuir above, 

at paragraph 57). 

[40] It is established law that the standard of review of an immigration officer’s decision on 

criminal rehabilitation is reasonableness (see Thamber above, at paragraph 9; and Dunsmuir above, 

at paragraph 45). 

[41] In reviewing the officer’s decision on the standard of reasonableness, the Court should not 

intervene unless the officer came to a conclusion that is not transparent, justifiable and intelligible 

and within the range of acceptable outcomes based on the evidence before it (see Dunsmuir above, 

at paragraph 47; and Canada (Citizenship and Immigration) v Khosa, 2009 SCC 12, [2009] SCJ No 

12 at paragraph 59). As the Supreme Court held in Khosa above, “it is not up to a reviewing court to 

substitute its own view of a preferable outcome, nor is it the function of the reviewing court to 

reweigh the evidence” (at paragraph 59). 

[42] Issue 2

 Was the officer’s decision that the applicant had not been criminally rehabilitated 

unreasonable, based on the totality of the evidence?

 In the case at bar, the applicant was inadmissible to Canada on grounds of criminality 

(paragraph 36(2)(b)) and serious criminality (paragraph 36(1)(b)) until June 18, 2008, ten years after 

the date of his release from U.S. prison. The applicant could then attempt to satisfy CIC that he had 
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been rehabilitated (paragraph 36(3)(c)). If successful, he would no longer be inadmissible to 

Canada. 

[43] In Aviles above, Mr. Justice Paul Rouleau explained that the purpose of paragraph 36(3)(c) 

of the Act is “to allow the Minister to take into consideration the unique facts of each particular case 

and to consider whether the overall situation warrants a finding that the individual has been 

rehabilitated”. Information significant to this determination would include: the nature of the offence, 

the circumstances under which it was committed, the length of time which has elapsed and whether 

there have been previous or subsequent offences (at paragraph 18). 

[44] Implicit in the concept of rehabilitation is the acknowledgement that the person has already 

participated in some type of conduct from which he or she needs to be rehabilitated. In the present 

case, for the applicant, that conduct was the criminal convictions and the breach of immigration 

laws. Rehabilitation is forward looking, that is, is he likely to continue in this or similar conduct? 

[45] CIC’s “Evaluating Inadmissibility” policy (ENF 2/OP18), the matter to be considered in an 

application for criminal rehabilitation is whether an applicant is likely to commit another violation 

of the criminal law. It was put this way in section 13.6 of the same policy: 

Whereas criminal rehabilitation is specific and results in a decision 
that the person is not likely to re-offend, the concept of national 
interest is much broader. The consideration of national interest 
involves the assessment and balancing of all factors pertaining to the 
applicant’s entry into Canada against the stated objectives of the 
Immigration and Refugee Act as well as Canada’s domestic and 
international interests and obligations. 
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[46] The following factors were listed in the officer’s decision in favour of and against the 

applicant’s rehabilitation: 

In favour of rehabilitation: 

- No criminal activity since being paroled in 1998; 
- Canadian wife and children; 
- Applicant’s statement that prison changed his life and rehabilitated 

him; 
- Active member in church and community; 
- Positive reference letters from members of his community; 
- Prompt application for work permit to support his family; and, 
- Owner and operator of growing construction business. 

Against rehabilitation: 

- Past convictions of serious criminality; 
- Failure to apply for rehabilitation before entering Canada; 
- Applicant was not eligible for rehabilitation when he entered Canada; 
- Application did not abide to US law and was therefore deported; 
- Applicant showed lack of respect to US law by lying to police 

officer;
- Applicant’s application for judicial review of decision denying his 

refugee claim was dismissed; 
- Deportation order issued against applicant in 2008; and, 
- Applicant is currently in non-compliance with Canadian immigration 

law.

[47] I am satisfied that the inevitable conclusion to be drawn from the factors favouring 

rehabilitation must be that the applicant has presented evidence, that when properly considered, 

shows that he has been rehabilitated. I am of the view that the officer attributed too much 

importance to the fact that the applicant had past criminal activity as opposed to the likelihood that 

he would be involved in future criminal or unlawful activity. For this reason, the officer’s decision 

was unreasonable and must be set aside. The application for judicial review is allowed and the 

matter is referred to a different officer for redetermination in accordance with these reasons. 


