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35(1)b) being a prescribed senior official

Section 35

(1) A permanent resident or a foreign national is inadmissible
on grounds of violating human or international rights for

 (b) being a prescribed senior official in the service of

a government that, in the opinion of the Minister,
engages or has engaged in terrorism, systematic or gross
human rights violations, or genocide, a war crime or a
crime against humanity within the meaning of
subsections 6(3) to (5) of the Crimes Against Humanity and
War Crimes Act,
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GAME

The Ho Chi Ming regime in Vietnam

the Bosnian Serb regime

The Kim-Jong Il regime in North Korea

The Idi Amin Dada regime in Uganda

The Siad Barr regime in Somalia

the military governments in Haiti

the Marxist regimes of Afghanistan

The governments of Saddam Hussein in Iraq

the government of Rwanda under President Habyarimana
. the Omar al Bashir regime in Sudan

. The government of Pinochet in Chili

The governments of the Federal Republic of Yugoslavia and the Republic of Serbia
. The Gadhafi regime in Libya

. the Taliban regime in Afghanistan

. The Ceausescu regime in Romania

. The Mohutu Sese Seko regime in the DRC

the government of Ethiopia under Mengistu Haile Mariam
. the government of Basjar Al-Assad in Syria

. the Pol Pot regime in Cambodia

. the Ferdinand Marcos regime in the Philippines

. the Mugabe regime in Zimbabwe

. The Nazis in Europe

11
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A35(1)(b) Designated Regimes — ENF 18 section 9.2

Yugoslavia & Serbia
Feb. 28, 1998 — Oct. 07, 2000

\ Iran Afghanistan
Nov 15, 2019 1978 — 1992
nnw:rdc Sep. 27,1996 — Dec. 22, 2001

+ 1

Bosnian Serb
Mar. 27, 1992 — Oct. 10, 1996

+ Ethiopia I
Sep. 12,1974 > raq
/ - |\F/)|ay 21 ++ 1968 -~ May 22, 2003

Haiti 99 \

Jan. 1971 - Feb. 1986 + Somalia
Oct. 1991 - Aug. 1993 1969 — 1991
Dec. 16, 1993 — Apr. 08, 1994

Rwanda
Oct. 1990 — Apr. 1994
Apr. 1994 —Jul. 1994*

*OB 667 -
Rwanda

12 12 000077
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16 For the purposes of paragraph 35(1)(b) of the Act, a

° . o/
prescribed senior official is a person who, by virtue of the position Example: top 50% in

they hold or held, is or was able to exert significant influence on an army.
the exercise of government power or is or was able to benefit
from their position, and includes 1. Field Marshal
- (a) heads of state or government; 2. General
i i i 3. Lieutenant
* (b) members of the cabinet or governing council; G'e#e,.m
* (c) senior advisors to persons described in paragraph (a) 4. Major General
or (b); 5. Brigadier General
+ (d) senior members of the public service; 6. Colonel
] . ] ] 7. Lieutenant Colonel
* (e) senior members of the military and of the intelligence 8. Major
and internal security services; :
9. Captain
« (f) ambassadors and senior diplomatic; and 10.First Lieutenant
. udici 11.Second
(g) members of the judiciary. D euterant
12.Private

13 13 000078
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35(1) a)

Section 35

(1) A permanent resident or a foreign national is inadmissible on grounds of
violating human or international rights for
« (a) committing an act outside Canada that constitutes an offence
referred to in sections 4 to 7 of the Crimes Against Humanity
and War Crimes Act;

What is the most important thing to be able to
assess correctly this one?
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* Aman
 55yearsold

* From Bijeljina
* Bosnia

* Member in the 90s of Bojcka Penybanke Cpncke (BPC) Army of
Republika Srpska : up to 80 000

* Bus driver

e working under Ratko Mladi¢ around Srebrenica in July 1995

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/470186/index.do?g=Cedo+Kljajic

Judge sides with feds in case of

¢ man accused of crimes against humanity
QTTAWA _ Afederal judge says there are reasonable grounds 1o belleve a Quebec resident was compliclt in orimes against humanily in the former Yugosiavia.
I a ruling Thursday, Federal Court Justice Paul Crampton sided with Oltawa in ils case against Cedo Kijajic, saving a civilized sociely cannot um its back on the victims of distant crimes.

The government alleged Kligjic fraudulently oblained Canadian citizenship by concealing his role in the creation and operation of a police force that carried out abuses on behalf of the self-
proclaimed Bosnian Serb Republic in the early 1890s,

15 15 000080
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35(1) a)

Section 35

(1) A permanent resident or a foreign national is inadmissible on grounds of violating human
or international rights for

« (a) committing an act outside Canada that constitutes an offence referred to in
sections 4 to 7 of the Crimes Against Humanity and War Crimes Acf,

Com m |t? Individual criminal responsibility

Commits such a crime (25(3)(a)) Essential contribution

aids, abets or otherwise assists in its commission (25(3)(c)) Substantial (help-support) contril
In any other way contributes to the commission (25(3)(d)) Significant contribution, sossi- ezl
Orders, solicits or induces the commission of such a crime (25(3)(b))

Responsibility of commanders and other superiors(28)

1 61 6 000081
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35(1) a)

Section 35

(1) A permanent resident or a foreign national is inadmissible on grounds of violating human
or international rights for

« (a) committing an act outside Canada that constitutes an offence referred to in
sections 4 to 7 of the Crimes Against Humanity and War Crimes Acf,

Com m it? What exactly?

Genocide, etc., committed outside Canada

6 (1) Every person who, either before or after the coming into force of this section,
commits outside Canada

* (a) genocide,
* (b) a crime against humanity, or
* (c) a war crime,

is guilty of an indictable offence and may be prosecuted for that offence in
accordance with section 8.
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A35(1) a)
Genocide?

genocide means an act or omission committed with intent to destroy, in whole or in
part, an identifiable group of persons, as such, that at the time and in the place of its
commission, constitutes genocide according to customary international law or
conventional international law or by virtue of its being criminal according to the general
principles of law recognized by the community of nations, whether or not it constitutes a
contravention of the law in force at the time and in the place of its commission.

Rome Statute : Article 6
Genocide

For the purpose of this Statute, "genocide" means any of the following acts committed with intent to

destroy, in whole or in part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

1818
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A35(1) a)

Other Genocides?????2????7?
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Before a refusal letter or a procedural fairness
letter is issued under IRPA inadmissibility
provisions 34, 35 or 37, Immigration Program
Managers must review the letter before it is
sent to the client, with a view towards the
elimination of language that may give rise to
bilateral irritants.

P DR SR B S D P DR S = P
(overmnmment o Canaaa Laguvaemement cu Lanaga
( ‘ du Canada

http://cicintranet.ci.gc.ca/cicexplore/english/guides/bulletins/2011/344-eng.aspx

2 1 000086



Crime against humanity?

Crimes against humanity — Rome Statute

1. For the purpose of this Statute, "crime against humanity" means
any of the following acts when committed as part of a widespread
or systematic attack directed against any civilian population, with

knowledge of the attack:

ic?
(a) Murder; Systematic?

*Thoroughly organized and follows a

regular pattern

( b) EXte m | N atiO n; eCarried out pursuant to a policy or plan
eNumber of victims not determinative
(C) E NS I aveme nt . eImprobability of random occurrence
’
(d) Deportation or forcible transfer of population;

(f) Torture; Widespread?

*Massive, frequent, large scale action
eCarried out collectively

eConsiderable seriousness

eDirected against a multiplicity of victims

2222
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Man — 55year old— ©
from South Ossetia
Specific situation between 1 July and 10 October 2008.

The Georgian—Ossetian conflict is a conflit over Georgia’s former autonomus region of South
Ossetia, which evolved in 1989 and developed into a war in 1991. Despite a declared ceasefire and
numerous peace efforts (including presence of peacekeepers) , the conflict remained unresolved. In
August 2008, military tensions and clashes between Georgia and South Ossetian separatists erupted
into the Russo-Gerogian war.

Among other alleged events, almost 20 000 people were uprooted as part of a "forcible
displacement campaign" conducted by South Ossetian authorities, and that the ethnic Georgian
population in the conflict zone was reduced by at least 75%. Nearly 1,000 civilians were killed while
tens of thousands of Georgians living in the disputed areas were forced out of their homes.

Crime(s) against humanity?

i .
femee .

L e REUBSIAN FEDERATION
rivar i

(d) Deportation or forcible transfer of population; |-~ .

(a) Murder;

Against a civilian population?

widespread or systematic attack?

S
/- ARMENIA
2 o

TURKEY

t';\(;]
L AZERBALIAN
L

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA -
o

"i,v i 4 2 i s

l |
ol
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War crime?

Rome Statute: Article 8 - war crimes

In the context of war? international armed conflict or non-international armed conflict (Does not
therefore apply to situations of internal disturbances and tensions such as riots, isolated and sporadic
acts of violence or acts of a similar nature. )

Are the crimes mentioned in Article 8 of the Rome Statute? Many different crimes

torture,

attacks against the civilian population,

killing a fighter who laid down his arms,

improper use of the United Nations flag,

intentionally directing attacks against buildings dedicated to religion, ...
subjecting people to medical or scientific experiments,

use poison or poisoned weapons

Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a
peacekeeping mission,

Are these crimes part of a plan or a policy or are they committed on a large scale?

2424 000089
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South Ossetia : Between 1 July and 10 October 2008. e s e

Among other alleged events, a bomb explosion on 1 August 2008 targeted a car transporting
Georgian peacekeepers. South Ossetians were responsible for instigating this incident, which
marked the opening of hostilities and injured five Georgian servicemen. Ossetian separatists began
shelling Georgian villages, with a sporadic response from Georgian peacekeepers..... Nearly 1,000
civilians were killed while tens of thousands of Georgians living in the disputed areas were forced
out of their homes.

War?

War crimes?

(1) attacks against the civilian population, (2) intentionally directing attacks against
personnel, installations, material, units or vehicles involved in a peacekeeping mission, ...

Part of a plan or a policy or are they committed on a large scale?

International Criminal Court : https://www.icc-cpi.int/georgia

What is the scope of the investigation that the Prosecutor e e &
was authorised to open? :
In its decision authorising an investigation, the Chamber found a
reasonable basis to believe that crimes within the ICC's
jurisdiction have been committed in the situation in Georgia.
The examples of crimes against humanity include (but are not
limited to)

‘murder and attempted murder

forcible transfer of population

*persecution

The examples of war crimes include (but are not limited to)
«attacks against the civilian population

-wilful killing L
intentionally directing attacks against peacekeepers L ' i .

-destruction of property and pillaging T 2 525

/0 ARMENIA
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Defences Against Liability (31-33 Rome)

Article 31

* (a) The person suffers from a mental disease or defect that destroys that person's capacity to

appreciate the unlawfulness or nature of his or her conduct, or capacity to control his or her conduct to conform
to the requirements of law;

- (b) The person is in a state of intoxication that destroys that person's capacity to appreciate the

unlawfulness or nature of his or her conduct, or capacity to control his or her conduct to conform to the
requirements of law, unless the person has become voluntarily intoxicated

* (d) The conduct which is alleged to constitute a crime within the jurisdiction of the Court has been caused by

duress resulting from a threat of imminent death or of continuing or

imminent serious bodily harm against that person or another person, and the person acts necessarily and
reasonably to avoid this threat, provided that the person does not intend to cause a greater harm than the one
sought to be avoided. Such a threat may either be: (i) Made by other persons; or (ii) Constituted by other
circumstances beyond that person's control.

article 33 Superior orders and prescription of law

The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to anorder of a
Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsibility
unless:

* (a) The person was under a legal obligation to obey orders of the Government or the superior in question;

- (b) The person did not know that the order was unlawful; and

* (c) The order was not manifestly unlawful.

For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly unlawful. 26

000091
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Sabra:
Country: Lebanon
Event: Was the 1982 the killing of between 762

and 3,500 civilians, mostly Palestinians and Lebanese
Shiites, by a militia close to the Kataeb Party, also called
Phalange, a predominantly Christian Lebanese right-
wing party in the Sabra neighborhood and the adjacent
Shatila refugee camp in Beirut, Lebanon.

Halabja:

Country: Iraq

Event: Was the 1988 attack against the Kurdish
people during the closing days of the Iran—Iraq War in
the Kurdish city of Halabja in Southern Kurdistan. The
attack was part of the Al-Anfal Campaign in northern
Iraq, as well as part of the Iraqgi attempt to repel the
Iranian Operation Zafar 7.

Lora prison camp:

Country: Croatia.

Event: It was a former prison active from 1992 to 1997
with mainly Serbian residents of Split and prisoners of
war being imprisoned. The camp was the site of human
rights abuses resulting in a controversial trial, acquittal,
retrial and conviction of prison guards.

Abu Ghraib:

Country: Iraq

Event: Was a prison where personnel of the United
States Army and the Central Intelligence Agency
committed a series of human rights violations against
detainees in the Abu Ghraib prison in Iraq.

38
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INTRODUCTION TO INADMISSIBILITY
- /iolations

Human or international rights violations (suite)
A35 (1) A permanent resident or a foreign national is inadmissible on grounds of violating human or international rights for

(c) being a person, other than a permanent resident, whose entry into or stay in Canada is restricted pursuant to a decision,
resolution or measure of an international organization of states or association of states, of which Canada is a member,
that imposes sanctions on a country against which Canada has imposed or has agreed to impose sanctions in concert with that

organization or association;

(c.1) having engaged in conduct that would, in the opinion of the Minister,
constitute an offence under section 240.1 of the Criminal Code;

Removal without informed consent
«240.1 (1) Everyone commits an offence who
« (@) obtains an organ to be transplanted into their body or into the body of
another person, knowing that the person from whom it was removed
or a person lawfully authorized to consent on behalf of the person from
whom it was removed did not give informed consent to the removal,
or being person, knowing that the person reckless as to whether or not
such consent was given,;
» (b) carries out, participates in or facilitates the removal of an organ from
the body of another

2 8 000093
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INTRODUCTION TO INADMISSIBILITY

A34 (1) A permanent resident or a foreign national is inadmissible on security grounds
for

(a) engaging in an act of espionage that is against Canada
or that is contrary to Canada’s interests;

(b) engaging in or instigating the subversion by force of any
government; >

(b.1) engaging in an act of subversion against a democratic government, institution or process as they are understood in Canada;

(c) engaging in terrorism;

(d) being a danger to the security of Canada;

(e) engaging in acts of violence that would or might endanger the lives or safety of persons in Canada; or

(f) being a member of an organization that there are
reasonable grounds to believe engages, has engaged or will
engage in acts referred to in paragraph (a), (b), (b.1) or (c).

000094
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INTRODUCTION TO INADMISSIBILITY
Act of subversion

% Oakwood Mutiny (2003) Philippines
+** Bainimarama (2006) Fiji

< EI-Sisi (2013) Egypt

% Chan-ocha (2014)  Thailand

< Diendere (2015) Burkina Faso

% July 15,2016  Turkey

000095
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INTRODUCTION TO INADMISSIBILITY

Organized criminality

A37 (1) A permanent resident or a foreign national is inadmissible on grounds of
organized criminality for

(a) being a member of an organization that is believed on reasonable
grounds to be or to have been engaged in activity that is part of a pattern of
criminal activity planned and organized by a number of persons acting in
concert in furtherance of the commission of an offence punishable under an
Act of Parliament by way of indictment, or in furtherance of the commission
of an offence outside Canada that, if committed in Canada, would constitute
such an offence, or engaging in activity that is part of such a pattern; or

(b) engaging, in the context of transnational crime, in activities such as
people smuggling, trafficking in persons or laundering of money or other
proceeds of crime.

000096
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Quiz!

Organized Crime

Determine whether the groups listed below are organized criminals or musical bands

v’ 18t Street Gang @ Criminal organisation
v" Judas Priest © Musical Band

v" Amigos dos Amigos @ Criminal organisation
v’ Latin Kings @ Criminal organisation
v Los Quesitos @ Criminal organisation
v’ MS-13 @ Criminal organisation
v' The Gipsy Kings © Musical Band

v" Norte del Valle @ Criminal organisation 3232

000097
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CASE STUDY

Reasonable grounds to believe member of MS-137

e Hasa"13" tattoo?

 MS-13 graffiti on his Facebook page

 Knowledge of the MS-13 initiation rite, the size
of a clique and its territory.

Federal Court decision - Pacheco v. Canada (Citizenship and Immigration)

3 33 3 000098



INTRODUCTION TO INADMISSIBILITY

Case study 1

In July 2010, a woman left a lipstick kiss on an all-white painting by the American artist Cy Twombly. On
Friday, October 15th, she was convicted of "voluntarily damaging a work of art".

The court in Avignon, southern France, ordered Maria, a 30-year-old artist who lives in France, to pay
damages. She paid her fine the same day on October 15, 2010.

The 9x6-foot painting is valued at more than $2m.

Case study 2

On February 11, 2017, Tom, an American NHL hockey player, and Canadian teammate, Ryan, were
arrested outside a Tampa Bay, Florida nightclub following a purse-snatching incident. While Ryan was
charged with theft, Tom was charged with resisting an officer. Both were released on bail shortly after. In
an interview on Sports Net, he confirms that he "willfully obstructed a peace officer in the execution of his
duties” and he was apologetic.

Case study 3
he young American singer Nikki Poptart was sentenced to four days in a California jail for drunk driving on
17 January 2006. Poptart served her time by September 28, 2006.

Case study 4
The young American singer Nikko Poptart was sentenced to four days in a California jail for nudity on

17 January 2006. Poptart served her time by September 28, 2006. 000099




A36(1) Serious Criminality
Permanent Residents & Foreign Nationals

CRIMINALITY AND REHABILITATION

Conviction

Punishable in
Canada by
at least 10 years

A36(1)(a)

In Canada

OR

Punished by more
than 6 months

Relief

A36(2) Criminality
Foreign Nationals Only

Record
Suspension
(Pardon)

Record
Suspension
(Pardon)

1 indictable
offence

A36(2)(a)

OR

2 summary
offences**

[ *not arising out of single occurrence

Record
Suspension
(Pardon)

Record
Suspension
(Pardon)

Relief

Exemption R18.1
5 years after
sentences complete

[ hg |

, Refug ion, Réfugiés
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Criminal Inadmissibility

A36(1) Serious Criminality A36(2) Criminality
Permanent Residents & Foreign Nationals

Foreign Nationals Only
Case study 1

In July 2010, a woman left a lipstick kiss on ag all-white painting by the American artist Cy
Twombly. On Friday, Oé&tober 15th, she was cpnvicted of "voluntarily damaging a work of art".
The court in Avignon, southern France, orderdd Maria, a 30-year-old artist who lives in France, to

Deemed Rehab

Rehab
Application

= 1 Canadian

Application indictable

3

S € - - offence R17(a)

= ® = Punishable in R17(a)
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o & complete if no summary cbsanient R18(2)(b)
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*not arising out of single occurrence

’% Rehab §Eh?b .
i w pplication
3 § = Punishable in :m;mm = 1Canadian | ER Deemed Rehab
z A36(1)(C) Canada by 5 years after A36(2)(C) indictable 5 ygars after Rls(z)((:)
2 at least 10 years actif no offence ac’;‘f no 10 years after act
+ subsequent Blbsequent
e L conviction
O *on balance of probabilities for PRs conviction

A36(2)(d)

Committing on entering Canada (POE)
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Criminal Inadmissibility
A36(1) Serious Criminality A36(2) Criminality
Permanent Residents & Foreign Nationals

Foreign Nationals Only
Case study 2
On February 11, 2017, Tom, an American NHL Rockey player, and Canadian teammate, Ryan, were
arrested outside a Tampa Bay, Florida nightclub fgllowing a purse-snatching incident. \While Ryan was
charged with theft, Tom wa8 charged with resisting an officer. Both were released on bail shortly after. In
an interview on Sports Net, he confirms that he "Willfully obstructed a peace officer in the execution of his

duties” and he was apologetic.

Deemed Rehab

Rehab
Application

= 1 Canadian

Rehab
— indictable

Application

3

S € - - offence R17(a)

= ® = Punishable in R17(a)
(9] 5 years after

§ o |A36(1)(b) Canada by 5 years after A36(2)(b) OR seitence

£ | 10 sentence = 2 Canadian .

o '® at least 10 years . complete if no

o & complete if no summary cbsanient R18(2)(b)
(@] subsequent offences** ! 5 years after

conviction

conviction sentences complete

*not arising out of single occurrence

’% Rehab §Eh?b .
i w pplication
3 § = Punishable in :m;mm = 1Canadian | ER Deemed Rehab
z A36(1)(C) Canada by 5 years after A36(2)(C) indictable 5 ygars after Rls(z)((:)
2 at least 10 years actif no offence ac’;‘f no 10 years after act
+ subsequent Blbsequent
e L conviction
O *on balance of probabilities for PRs conviction

A36(2)(d)

Committing on entering Canada (POE)
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Criminal Inadmissibility

A36(1) Serious Criminality A36(2) Criminality
Permanent Residents & Foreign Nationals

Foreign Nationals Only
Case study 3
he young American smger Nikki Poptart was seftenced to four days in a California jail for drunk driving on

17 January 2006. Poptart served her time by Sepjember 28, 2006.
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Application indictable Application
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complete if no
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R18(2)(c)
10 years after act
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Criminal Inadmissibility

A36(1) Serious Criminality A36(2) Criminality
Permanent Residents & Foreign Nationals

Foreign Nationals Only
Case study 4
The young American singer Nikko Poptart was
17 January 2006. Poptart served her time by Sey

entenced to four days in a California jail for nudity on
tember 28, 2006.

Rehab = 1 Canadian | Rehab Deemed Rehab
m - . . -
_ Application indictable Application
28 = Punishable in R17(a) olence Bl
= =
2 3 A36(1)(b) | | canadaby 5 years after l:A36(2)(b) OR . ;s;zr;aefter
52 at least 10 years sefitence =2Canadian | ol o
o & complete if no summary b ot R18(2)(b)
(@] subsequent offences** Zgnf’?&:’:n 5 years after

conviction sentences complete

*not arising out of single occurrence

% Rehab §Eh?b .
e Application = - pplication
= = Punishable in R17(b) = 1Canadian | ER Deemed Rehab
z A36(1)(c) | | canadaby Hootians A36(2)(c) u:c(:lctable 5 years after R18(2)(c)
£ 2 at least 10 years actif no gffence actif no 10 years after act
= subsequent subsequent
O *on balance of probabilities for PRs conviction conviction
A36(2)(d)| Committing on entering Canada (POE) 39 000104
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INTRODUCTION TO INADMISSIBILITY

A38 (1) A foreign national is inadmissible on health grounds if their
health condition

(a) is likely to be a danger to public health;
(b) is likely to be a danger to public safety; or

(c) might reasonably be expected to cause excessive demand on
health or social services.
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INTRODUCTION TO INADMISSIBILITY
1 Requirement

Applicant sees a Panel Physician

%

IRCC Regional Medical Officer
Immigration Medical Assessment

4

Medical Assessment Results in GCMS

v

Migration Officer Decision
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INTRO

s

A39 A foreign national is inadmissible for financial reasons if
they are or will be unable or unwilling to support themself or
any other person who is dependent on them, and have not
satisfied an officer that adequate arrangements for care and

support, other than those that involve social assistance, have
been made.
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INTRODUCTION TO INADMISSIBILITY

w0

40 (1) A permanent resident or a foreign national is inadmissible for
misrepresentation

(a) for directly or indirectly misrepresenting or withholding material facts
relating to a relevant matter that induces or could induce an error in the
administration of this Act;

]
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INTRODUCTION TO INADMISSIBILITY

L s

1) An applicant for study permit submits an altered bank
statement.

2) A Skilled Worker (SW) applicant states that he has always
lived in the UK when, in fact, he lived in Somalia from the
age of 20 to 22..

3) An visitor visa applicant fails to disclose a criminal record
(that person is deemed rehab anyway)
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INTRODUCTION TO INADMISSIBILITY

L41 A person is inadmissible for failing to comply with this Act

(a) in the case of a foreign national, through an act or omission
which contravenes, directly or indirectly, a provision of this Act;
and

(b) in the case of a permanent resident, through failing to
comply with subsection 27(2) or section 28.
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INTRODUCTION TO INADMISSIBILITY

Inadmissible family member

42 (1) A foreign national, other than a protected person, is inadmissible on
grounds of an inadmissible family member if

(a) their accompanying family member, or in prescribed circumstances,
their non-accompanying family member is inadmissible;

Who are FAMILY MEMBERS as per the IRPR?

Definition of family member
R(3) For the purposes of the Act, other than section 12 and paragraph 38(2)(d), and
for the purposes of these Regulations, other than paragraph 7.1(3)(a) and sections
159.1 and 159.5, family member in respect of a person means
(a) the spouse or common-law partner of the person;
(b) a dependent child of the person or of the person’s spouse or common-law
partner; and
(c) a dependent child of a dependent child referred to in paragraph (b).

TR : A34-35-37 only
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REFUSAL LETTER — ALL OVERSEAS CLASSES
Applicants who are inadmissible under IRPA sections 34, 35 or 37.

Our Ref.:

Date:

INSERT ADDRESS
SirMadam:

After careful and thorough consideration of all aspects of your application, I have determined that you do
not meet the requirements for a [permanent resident visa] [temporary resident visa].

In particular, there are reasonable grounds to believe that [you are] [or: name of family member is] a
member of the madmissible category of persons described i [officer inserts appropriate section
reference and sub-section reference e.g. 34(1)(D)]of the Immigration and Refugee Protection Act
(IRPA).

If refusing based on inadmissible family member, please add:

Section 42.{1)a) of the IRPA states that a foreign national is inadmissible on grounds of an inadmussible
family member 1f their accompanying famuly member or, 1 prescribed circumstances, their non-
accompanying family member 1s inadmissible. Section 42.(1)(b) of the IPRA states that a foreign national
15 inadmussible on grounds of an madmissible family member if they are an accompanying family
member of an madmissible person. There are reasonable grounds to believe yvour family member 15
mnadmussible to Canada on grounds under [officer inserts appropriate section reference and sub-
section reference e.g. 34(1)(f)]of the IRPA. As a result, vou are also madmissible. [ am therefore
refusing vour application pursuant to section 42,(1)[(a)}{or: (b)] of the IRPA.

If refusing a family class applicant, please add:

Subsection 64(1) of the IRPA states that no appeal may be made to the Immigration Appeal Division by a

foreign national or their sponsor or by a permanent resident if the foreign national or permanent resident

has been found to be madmissible on grounds under section 34, section 33, or section 37 of the IRPA.

[You have or name of family member has] been found to be inadmissible on grounds under [officer

inserts appropriate section reference and subsection reference of IRPA]. As a result, neither vou nor

your sponsor may appeal this decision to the Immagration Appeal Division.

If the applicant has paid the . add: ar 000112
You will receive a refund for the Right of Permanent Residence Fee that you have paid
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Report on Inadmissibility

Preparation of report

*44 (1) An officer who is of the opinion that a permanent resident or a foreign national who is in
Canada is inadmissible may prepare a report setting out the relevant facts, which report

shall be transmitted to the Minister.

*Referral or removal order

*(2) If the Minister is of the opinion that the report is well-founded, the Minister may refer the
report to the Immigration Division for an admissibility hearing, except in the case of a
permanent resident who is inadmissible solely on the grounds that they have failed to comply
with the residency obligation under section 28 and except, in the circumstances prescribed by the
regulations, in the case of a foreign national. In those cases, the Minister may make a removal

order.

228 (1) For the purposes of subsection 44(2) of the Act, and subject to
subsections (3) and (4), if a report in respect of a foreign national does not
include any grounds of inadmissibility other than those set out in the
following circumstances, the report shall not be referred to the Immigration
Division and any removal order made shall be

*(a) if the foreign national is inadmissible under paragraph 36(1)(a) or
(2)(a) of the Act on grounds of serious criminality or criminality, a
deportation order,;

+(b) if the foreign national is inadmissible under paragraph 40(1)(c) of the
Act on grounds of misrepresentation, a deportation order;

+(b.1) if the foreign national is inadmissible under subsection 40.1(1) of
the Act on grounds of the cessation of refugee protection, a departure
order:;

*(c) if the foreign national is inadmissible under section 41 of the Act on
grounds of ....

229 (1) For the purposes of paragraph 45(d) of the Act, the
applicable removal order to be made by the Immigration Division
against a person is

*(a) a deportation order, if they are inadmissible under subsection
34(1) of the Act on security grounds;

+(b) a deportation order, if they are inadmissible under paragraph
35(1)(a), (b) or (c) of the Act on grounds of violating human or
international rights;

*(c) a deportation order, in the case of a permanent resident
inadmissible under subsection 36(1) of the Act on grounds of
serious criminality or a foreign national inadmissible under
paragraph 36(1)(b) or (c) of the Act on grounds of serious
criminality;

+(d) a deportation order, if they are inadmissible under paragraph

48
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Departure order

«224 (1) For the purposes of subsection 52(1) of the Act, an enforced departu re order

is a circumstance in which the foreign national is exempt from the requirement to obtain an
authorization in order to return to Canada.

Exclusion order
225 (1) For the purposes of subsection 52(1) of the Act, and subject to subsections (3) and (4),

an exclusion order obliges the foreign national to obtain a written authorization in
order to return to Canada during the one-year period after the exclusion order was enforced.

Deportation order
226 (1) For the purposes of subsection 52(1) of the Act, and subject to subsection (2), a

deportation order obliges the foreign national to obtain a written authorization in
order to return to Canada at any time after the deportation order was enforced.

*52 (1) If a removal order has been enforced, the foreign national shall not return to Canada,
unless authorized by an officer or in other prescribed circumstances.

49
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Temporary resident permit

*24 (1) A foreign national who, in the opinion of an officer, is inadmissible or does not meet the requirements of this
Act becomes a temporary resident if an officer is of the opinion that it is justified in the circumstances and issues a
temporary resident permit, which may be cancelled at any time.

Humanitarian and compassionate considerations — request of foreign national

25 (1) Subject to subsection (1.2), the Minister must, on request of a foreign national in Canada who applies for
permanent resident status and who is inadmissible — other than under section 34, 35 or 37 — or who does not
meet the requirements of this Act, and may, on request of a foreign national outside Canada — other than a foreign
national who is inadmissible under section 34, 35 or 37 — who applies for a permanent resident visa, examine the
circumstances concerning the foreign national and may grant the foreign national permanent resident status or an
exemption from any applicable criteria or obligations of this Act if the Minister is of the opinion that it is justified by
humanitarian and compassionate considerations relating to the foreign national, taking into account the best
interests of a child directly affected.

Public policy considerations

+25.2 (1) The Minister may, in examining the circumstances concerning a foreign national who is inadmissible or who
does not meet the requirements of this Act, grant that person permanent resident status or an exemption from any
applicable criteria or obligations of this Act if the foreign national complies with any conditions imposed by the
Minister and the Minister is of the opinion that it is justified by public policy considerations. National interest letter

Exception — application to Minister

*42.1 (1) The Minister may, on application by a foreign national, declare that the matters referred to in
section 34, paragraphs 35(1)(b) and (c) and subsection 37(1) do not constitute inadmissibility in
respect of the foreign national if they satisfy the Minister that it is not contrary to the national interest.

50
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INADMISSIBILITY!

1. Lou is applying for an eT. \ﬁ: you look at his immigration history in GCMS,
you see that he was preggu oved from Canada. He has not disclosed the
previously issued remov der when applying for an eTA.

2. Louise is applying for a visitor visa. You give hﬂ) days to submit her biometrics
results. Louise sends you a correspondence stati juses to comply with your
request because she does not want to provide her fin ints to anyone.

3. Leon’s wife is a member of Al-Shabaab. Leon states that he has never been
involved with this organization&on is applying for a work permit to go work on his

uncle’s farm in Saskato g e will accompany him bu plan to work in
Canada. B 41

\\N‘\‘e\ { teo
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INADMISSIBILITY!

possible inadmissibility under IRPA?

4. Lana has a PhD in International Diplomacy from Oxford
senior political advisor to members of the governing cou

lyersity. She was a
lmdad between
2000 and 2002. She wishes to immigrate to Canada as a skKil rker.

5. Lorenzo likes to s Qvenings at his local pub. Last year, while heavily
intoxicated, he got i ht with his mate Luke. Lorenzo punched Luke in the
face. Lorenzo was convicted of « assault causing bodily harm ».

6. Lionel is applying for a temporary resident visa. He is
planning to spend a few da\%s'ﬂ@atineau to visit friends and
Ny |

play poker at the Casino. g at his passport photo,
you notice that he has an unusu ﬂo on his forehead:
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INTRODUCTION TO INADMISSIBILITY

THANK YOU
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